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FRANK D. REEVES filed a brief on b’ehalj;-‘ol','1

the Committee to Enforce the Fourtecnth
Amendment as amicns curiae, urging reversal.

BELFORD V. Lawsox, Jr., filed a brief on he-
half of the National Lawyers Guild as amicus
curiae, urging reversal.

CLARK, J.: Appellant was indicted, tried
and convicted under the style (1o use the lan-
guage of the indictment) of “Eugene Dennis,
also known as Francis Waldron.”

Sinve the identity of the appellant is well
established for the purposes of this aeclion
and sinee his real name is immaterial if the
conviction is proper, we shall for the sake of
brevity refer to him hereinafier as “Dennis”,
which is apparently the name under which he
desires to travel at the present time whether
it be a real name or an alias. So far as the
actual faets as to the contempt involved in the
indictment and trinl are concerned there is
substantially no coniflict.

The ense involves proeeedings before the U.S.,
House of Representatives Commitiee on Un-
American  Aectivities, operating under Iouse
Resolution 5 of the House of Represeniatives
of the United Stales, 80th Congress, bearing
date of Junuary 8, 1047, To avoid repetition,
it may be said that this Committee was origi-

A Ny ~\

\\vriters, pambphleteors, and even by some gener-
al expressions from some of the Fathers of the
Republic which did not seem 1o be in point.
Nevertheless, he failed to convinee any mem-
ber of the court that the law as established
by the three cases mentioned supra should be
overruled.

We therefore feel it unnecessary to discuss
this question further except to emphasize this
point. Once the rule has been established that
the ervation of the Commiltee was within the
congitutional powers of the Congress (as has
been well established by the three cases noted
supra), it is neither the business nor the pre-
rogative of this court or any other court to
pass upon either the wisdom of Congress in
setting up the Committee, the private or pub-
lic character of members of the Commitiee or
the propriety of the procedure of the Committee
unless it transgress the authority commitfed
to it by the Congress under the Constitution.

Dennis was not originally a witnegs appear-
ing by virtue of process before the Committee.
He learned about the investigation through the
publie press. Thereupon, in the language of
the sworn aflidavit of his counsel (Joint App.
p. 9.), he made “formal demand” upon the
Committee for the opportunity to appear on

nally a speeial commitiee of the House com-!behalf of the Communist Party. To this “de-
monly ealled the “Dies Committee” which has|mand” the Commitice courteously responded
since by repassage of the House Resolution to! that it would be glad to have Dennis appear.
tqho _IIluu(se rultus btien cogltnﬁwdHﬁrst asI a|To thlst T()icnms 11'¢zlsxu'znldodb with z% iﬁon}_‘e}vhat
Special Committee, later by the House rules:! arrogant demand that he be granted at least
as n]SKunding‘ committee zfnd finally by statultv [ H\'o lénln's f&] his tostimonly. iTo thés “delmarllld”
in the same ecategory. It is now commonly the Commitiee again replied courteously that
k}nnwn as ltho “TlTomuE- C(}mmittuu" i‘é)llowing! it {{'(;uld l;;x glad to tg'rallln him two glol;u'fs. .
the general practice of reference to Congres- "hen Dennis actually appeare cfore the
s}onal Committees under the name of their|(‘0mlmitloe, ontMarch 26, 1947, he proved a
chairmen. recaleitiran{ witness.

Since one of the chief points raised by ap-! DBeing asked by the Committee for the
pellant is a general atlack on the constitu-!usual identification, he refused to answer some
tionality of the creation of the Committee and of the questions divected merely to the question
of thte resolutions, rules abnd st:;tute 1authoriz—! of showing hlts Iﬁt‘ﬂtll.\'- He :iefusold tg ﬁnswer
ing its activities, it may be said at the outset | questions as to the name under which he was
that it is the sc]f—samo3 Commiittee, operating 'born or as to when and where he was born.
utmlmi the .\']umobsut of 1'ost(1\1uti(ms, 11'ulesb andiAl tthllst Plﬂml a C;mnmli)ttue.sul,)Illaloonn was di-
statule as has been recently passed on by at ' rected to be served on Dennis. Thereupon, ap-
least two Courts of Appeals, and in iwo of | parently suddenly smit with the delusion "that
the cases by the Supl‘gr_ne Court of the United fh_v_snme marvelous transition he had been ap-
§tnt;.~lz in den_wl?p:s pogné}_onl_s‘ fu(x; (t;;*rlé%m&; CSXG I P\t;:;nlt;((l“‘:upgg ltheDspol_wsman of (zixlllof ttP;e

ogephson v. U.S,, 166 F. (2 ' C.A. ! Ameries ple, Dennis arose and shouted:
(2d), 1947), cert. denied, 333 U.S. 838 (19.48),1“In the name of the American people, I hold
e T (3 ot SOl Bareky hove. Dannis syne Commempt o then and
v. U.S,, 16 .24y 2 pp. D.C. | *re Dennis was served wi a subpoena
76 Wash. Law Rep. 558, cerl. denied, 16 U. 8. commanding his appearance before the Com-
Ln{\; \é"evk 31‘_“370( ’(IJ) une ](-k 194]?_3)) ;Cun}l Eisﬁrlml’i‘llee Onfr\l‘l‘ﬂ 0, 1947,
v. U. 8., — F. (2d) — pp. D. C.,, June 14, wse facts are reeited only, as the back-

1048), 76 Wash. Law Rep. 1045. ig-round of the service of the subpoena. Ap-~

Thl‘ﬂe eases were {o the unanhnous eﬁuct.pl‘"ﬂnt “-'21.\' 'ﬂ_Ot indict’ed or ConVicth fol' his

Hxal éhe co_&stilutlionz}lliui) of tlic laluthin'ity of-cn-m;l{ctl in UES appearance, althoug{) he wIc:Ill
ic Committee should be upheld, that the might have been upon proper citation. e
creation of the Committee and the matters' Was indicted and convieted for wilful default
confided {o it for investigation were constitu- in answering a lawful subpoena. It is set out
tional and lawful. This would scem to settle'because one of the chief contentions of appel-
tihlstq;xosl]wn but lsin;-e} _th];z 'niplion:}n't hzidgl;:lllitl{‘- 1&}::11[1 11111:;-“ sgbpnonn ;vashngt lawi‘ullg
devoted a large parl of his brief to this sub-'Strved upa ecause he had appeare
jeet, his counsel on oral argument was, at ul,_,:volumzu_'ll_v and therefore enjoyed some sort
sbtjcial n{.;‘l:mct’ of _{ushco Prclt.\'mz{t}n “'11310 had , of fancied immunity from service.
written the majority opinion in the Barsky This contention of appellant that the sub-
case, indulged to argue the quostion' again. | poena was illegally served is without the slight-
This he did with eloquence and persuasiveness, ; ext foundation in reason. It is based upon a

fortified by copious quotations from magazine . misinterpretation of an old case decided in the
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Supreme Court of the Distriet of Columbia,
now United States Distriet Court for the Dis-
trict of Columbin, in 1874, in Wilder v. Welsh,
1 MacArthur 5686, This case is cited by ap-
pellant as establishing the principle that a
witness was immune from the service of a
subpoena. As a matter of fact, the case holds
direetly to the contrary. That was a case in
which a motion was made to set aside the
gervice of a summons upon the ground that
the defendant in a suit, when the service was
made upon him, was a witness from one of the
Stntes in atlendanee upon a eongressional eom-
miltce under a sybpocna and was, therefore
exempt from process while in attendance, and
in coming and returning from the city. The
court held that the privilege of a witness be-
fore Congress or any of its commitiees, stands
on the same footing as the privilege of the
membors of that body, and that this doecs not
cxtend to freedom from the service of a simple
summons but only to freedom from arvest. The
court overruled the motion on the ground that
no privilege had been violated.

To urge that a person who voluntarily ap-
pears before a Congressional Committee and
is nol only in the jurixdiction but the aectual
presence of the Committee is exempt from
subpoena by the Commitilee itself is preposter-
ous.

On April 9, 1947, appellant failed to appear
before the Comimittee in response to the sub-
poena.  Instead one Lapidus appeared and
stated that he (Lapidus) was a secretary of
the Cemmunist Party and attorney for Dennis,
tha: Dennis would not appear but had sent a
long statement which he (Lapidus) proposed to
read into the record. Since Lapidus had not
been subpoenaed by the Committee and was not
desired as a witness by the Commitltee he was
not permitted to substitute for Dennis nor to
read the purported siatement of Dennis but
wes permitied to leave the statement with the
Committee which Iater read the communication
but did not include it in its report to the House.

Upon proper citation by the House, Dennis
was indicted, tried and eonviceted for the erime
of wilful default in failing to answer the sub-
poena. In view of the defense which appel-
lant has attempted to set up in this ease, it is
{0 be remembered that the case now before this
court has nothing to do with the fact that
Dennis is o Communist nor does it involve any
question of Dennis refusing to answer ques-
tions as {o his political views or anything else.
It has to do solely with the question of whether
he wilfully failed to respond to the subpoena of
a lawful Committee of Congress.

The so-called “statement™ of Dennis was
actually sent to ecach member of the House
of Representatives by zealous friends of the
appellant. Ilow many members of the House
actually read the document we have no means
of knowing, and it is immaterial. We say only
that we have read it. While it was rejected for
inclusion in the report of the Commitice to
the House and was also rejeeted by the trial
court, il is included in the record as parl of
appellant’s case as Defendant’s Exhibit No.
(Juint App. p. 895). This should be read in

corporated in Defendant’s Opening Statement.

One of appellant’s chief contentions is
that he should have been permitted to have his
substitute (Lapidus) read into the record of
the hearing of the Committee as a legal objec-
tion to the validity of the Commitiee process
which would purge him of contempt for his
refusal to appear before the very same Com-
mittee upon which he had only a few days be-
fore been pressing his “formal demands” for
the right to appear. “Defendant’s Exhibit 57,
being the statement which Lapidus sought to
read into the record upon behalf of Dennis,
is not a statement of legal objections to his
appearance before the Committee, and bears
none of Lthe characleristies of such a document.
It is a long, tedious, irresponsible harangue,
for nearly all of its length scurrilous and
seandalous, and for the most part completely
irrelevant. It does not content itself with a
long and most insulting onslaught on the Com-
mittee colleetively and individually and a de-
nunciation of their character both public and
private, bul included many others in no way
connected with the Committee who had hap-
pened o incur the displeasure of the appellant.
Thus in Lhis “statement”, which is relied upon
in this court to show that appellant was only
seeking to make a strietly legal objection to his
appearance in response tu process, the appel-
lant as part of his “legal objections” to mot
|appearing was not_contient with denouncing
the late Theodore Bilbo and the late Eugene
! Talmadge but went on to denounce the former.
" Attorney General of the United States, the
ilate A. Mitehell Palmer, and also the present
l'and respeected head of the F. B. I. of the United
| States, J. Edgar Hoover, and others. He con-
leluded this with most sanguinary threats
as to the political revenge and punishment
' which he and his associates proposed to wreak
lon the personnel of the Committee and any
| other who sympathized with or supported them
lin the forthcoming elections.

Of course, this was not a legal objection
and was properly rejected by the Committee
and by the trial court.

The first sentence was as follows: “This is
to inform you that I shall not attend the meet-
ing of your commitiee on April 9, 1947.” This
was complete and adequate proof that the fail-
ure of appellant, Dennis, to respond to the
subpoena was his deliberate and considered act.

Appellant strenuously insists (p. 38 et seq.
Appellant’s Brief) that to make out a case of
willfulness under the statute it was necessary
ithat the Government be required to allege and
prove that the act of refusal shall have been
done from a bad purpose or evil motive. Such
is not the law. As far back as American Sure-
[ty Co.. of N.Y. v. Sullivan, 7 F. (2d) 605, it
I'was said by Judge Learned Hand at page 606:
i“The word ‘wilful,” even in criminal statutes,
imeans no more than that the person charged
| with the duly knows what he is doing. It does
inot mean that, in addition, he must suppose
Ithat he is breaking the law. (Grand Trunk R.
1 Co. v. U.S,, 229 Fed. 116, 143 C.C.A. 3892) .. .”
iand citing other cases.

" In the well-known case of Townsend v United

connection with Defendant’s Exhibit No. 38,!States, 95 F. (2d) 352, at page 358, decided
which is a so-called proffer of proof to be in-!by this court in 1938, this court said: “On the

I RS SR« € I\t (A SUTTRE " e 4 ) Gy O - i S * T e

\hu -



- -~

100

i wREANEPGREA%PEEPORTRR

VorL. LXXVII

other hand, the general rule in eriminal cases
iz that a mistake of law upon the part of the
accused does not constitute justifieation. for
his aet; that, if he deliberutely and intentional-
ly commits the prohibited aet, it is eriminal,
regardiess of his belief that his aet was law-
ful; cxcept in cases where ignorance of the

law may disprove the existence of a required :
speeifiec intent . . . This is true even though:

the motive of the accused may be of the higl}—
est, as in the case of one who believes that his
act is part of his professed religion.”

In the same care at pages 357-8, this court
said:  “Appellant contends that under the
statute here involved the first meaning men-
tioned by the court, namely, ‘done with a bad
purpose,’ is controlling. The eases cited by the
courl support that meaning and similar hold-
ings are found in other cases, but, even though
it applied that meaning to the peeculiar facts
of that case, it is clear that the court did not
intend to limit the application of the word
‘wilful’ in all cases to ‘acts done with a bad
purpose.”’” The meaning of the word depends
in large measure upon the nature of the erimi-
nal aet and the faets of the particular ease. It
is only in very few criminal cases that ‘wil-
ful’ means ‘done with a bad purpoese.” General-
ly, it means ‘no more than that the person
charged with the duty knows what he is doing,
It dves not mean that, in addition, he must
suppose that he is breaking the law.” (Quot-
ing from and with approval Amcerican Surety
Case supra.

Further at page 3H8 in the same case, the
court said: “The appellant does complain, how-
ever, that the court erred in exeluding cer-
tain evidence . . . sought to be introduced on
the theory that it tended to prove justification
for his aet and hence to disprove willfulness.
None of it was admissible on that theory and
it was properly rejected by the irial court.”

In the very recent case of Fields v. United
States, decided by this court on Oclober 27,
1947, 164 F. (2d) 97, we find the very question
raised by appellant in regard to wilfulness.

At page 99, this court said: “The prineipal
issues raised on appeal are whether or not the
court below erred in failing to direct a jvrdg-
ment of acquittal as to the second count; wheth-
er or not the word ‘wilfully’, as used in the

statute, implies an evil or bad purpose; and the !

related question of whether or not good faith
has any bearing on the issue of willfulness.
The last two issues arise from the court's
charge to the jury that an evil or bad purpose
is immaterial, and the court’s refusal to charge
that appellant’s acts assertedly constituting
good faith had a bearing on the issue of wil-
fulness . ..

“Appellant contends that the word ‘wilful’
has a meaning which includes an evil or bad
purpose when used in a eriminal statute., We
think the term has acquired no sueh fixed
meaning according to the type of statute in
which it is employed. The Supreme Court has
said, long ago, ‘In construing a statute, penal
as well as others, we must look to the objeet

in view, and never adopt an interpretation that | -

will defeat its own purpose, if it will admit

of any other reasonable constiruction.””

This court accordingly affirmed the judg-
ment of the Distriet Court.

Appellant in his brief states (Br. p. 38)
that the Ficelds case was contrary to the views
of the Supreme Court. Apparenily the Su-
preme Courl did not think so for it denied
certiorari in the Fields case on January 12,
1048 (68 Sup. Ct. 3565).

cerned, the Fields ease eannot be distinguished
from the instant case. That appellani’s action
was inlentional and deliberate was again made
perfeetly clear after Dennis had been convieted
and before he was sentenced. Justice Pine
said: “Mr. Dennis, the primary purpose of
interrogating witnesses before Congressional
commitives is to assist Congress in formulat-
ing legislation. This Committee desired your
testimony. That has been denied to them by
vour refusal to appear and testify. Do you
have a desire to appear before that Committee
now and purge yourself of that contempt?
If you do I might take action which I think
will be just and proper under the cirecum-
stances.”

After consulting his counsel, Dennis at-
tempted a long statementi justifying his posi-
tion in an apparent misunderstanding of the
court’s question. When the question was re-
peated, Dennis declined and stated that he
wished to stand on his statement. (Joint App.
pp. 360-362).

The mere faet that appellant claimed in

his letter to the Committee to have consulted
counsel and that his fajlure to respond to the
subpoena was the result of his own legal
opinion based upon consultation with his un-
named counsel is no defense. If it were, many
corporations, organizations and even individu-
rals would maintain counsel permanently for
jthe purpose of advising them against doing
| anything that they do not wish to do. Certainly,
the letter of appellant (Def. Ex. 5) was not
the statement of any legal objection and could
not possibly have been considered as represent-
ing any advice of counsel. Nor was the so-
called “proffer of proof” (Def. Ex. 8) any offer
of any legal evidence whatever. Both were
properly excluded by the trial court.
. Appellant strongly urged that the court erred
in denying appellant’s motion to transfer the
cause from the Distriet of Columbia, and in
overruling his challenge of all talesmen who
were employees of the United States Govern-
ment. There is no merit in either contention.
On voir dire, prospective jurors were care-
[ fully interrogated by the court and counsel.
Two jurors were excused for cause as having
formed opinions. As the jury was finally
constituted only three had even as much as
heard of the case by reading the newspapers
and iwo of them had merely “scanned the
headlines.” In view of this exhaustive in-
| vestigation and the repeated assertion of the
complete absence of prejudice the contention
as to the jury seems pointiless.

Jury service is not only a duty of citizenship,
it is a right as well. Blanket disqualification
for jury service would operate as a bill of

! The Emily and The Caroline, 9 Wheat. 381,
I(U. S. 1824). 388

So far as the question of wilfulness is con- -



