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Headquarters, Army Security Agency, The Fentagon, Washington 25, D. C.

TO: The Director of Intelligence, Room 2E800, The Pentagon, Washington
. 25, D.C.

1. It is recommended that the decision referred to in Par. 3b
of 2d Ind be made and .that this Headquarters be informed so that Mr.
Friedman may be: advised thereof, as requested by him in Par. 3b of
24 Ind. :

2. a. This; Agency does not concur in the view of the Judge Advocate
deneral, stated Par. 3 of Comment No. 5, that it is highly improhable
that Mr. Friedmanjcould secure the service of a private counsel to assist
him in his claimhﬁ}thout disclosing to the counsel classified matter
relating to his ent application. In this connection it should be
pointed out thatf 1though the machines covered by the subject patent
applicat;on‘wefe' nufactured under secret contract by a commercial
and persons (perhaps more than 25,000) who operated

with its cryptographic principles and the details of
its constriction.] ‘Under these circumstances it does not appear reasonable
to deny, merely, mﬂ secug;ty grounds, Mr, Friedman's request that he be
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3 Ind. (contimed)

permitted to oonsuit privats counsel in matters affeoting whatever
commercisl righty he fesls he wsy have iu the subject patent appli-
eation. ’

be In gonnection with the general question as to whether or
not an inventor of a elaassified invention may be permitted to consult
with private counsel, it is pertinsnt {c cits the following provision
of the paragraph concerning YCompensaiion Awards and Hoyalties' in
that section of the Atomic Ynergy Aot of 1946 which deals with
"Patacts and Inventions" /Sec. 1l{e){2}{0}/:

skny person making application under this subseotion
shall have the right to be raprasented by counsel.”

3. It should alwo be pointed out that technically speaking kr,
Friadoan bas not filed or sntersd a claim agminat the 0.3., nor dosa
be contemplate £il4ing a claim. A careful study of the gorrespondenoce
wlll show that he merely wishes to avall himself of the banefits of
an offlaial policy eatablisthed by the A.C. of 5., -2 in 1346 with
2 view to working ocut some mesns wherely inventorg who have made
ioveniions in the fisld of olassified aryptographic eguipment, and
whose commercial rights must necessarily ba withheld from thes for
langthy periods because of seocurity consideratlons, way bs recompensed.
Il appears equitabls to establish & mechanism shereby sush inventors
may possibly darive, in pgome measure, the mongtary benefits which
invantors in the non-classified fields enjoy from the exploitation
of their commercial rights.

4. &, 1n view of tha opinion expressed by the Judge Advocats
General in Far. 2 of Comment No. %, it is apparaent that the policy
sat forth in the G<R memorandum of 29 April 1946 for the Chisfl, Aruy
Security Agsncy, Subject: Relesse of Cryptographice Prinoiples, is of
no value whatever in these capes beocauss of the inclusion In Far. B
thereof of the clause "and doss notl relate to s matler am to which
the employec was speoifically divecied to expériment with a view to
miggenting improvementa.® All stiployees of the Arvmy Secarity igenuy with
the axception of custodial personnel have baen and are urrenily ra-

quired to sign a "Fatent demorandun® sinilsr to the one asigned by Mr, Friedmwan

sand therafore no inventiona wede by ASA personinel would fall within the
sategory covered by Lhe present polioy. It 1s therefore recommended that
the policy announced in the (-2 mmmorandum of refersnce be amended by
striking out the clauss whioh has baen quoted above and whlch contravenes
tha primayy purpose for shich the policy was designed.
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34 Ind, {(oontimed)

he 1% should be pointed ocub that the olause reconnended
Lfor daletion Lyom the 0-2 poliay constitutss a proviso or limitation
therain which is not consonunt with the liberxl wubt gffigial poliay
covering patents and inventions of Depaxtment of (he Army e’plouyess,
as set forth in Par, 9; AR 3”“5&, bl JW 1?#20

5, The Judge Mvocste Oensral, in the lagt pavsgraph of Compent
Hu, 5, states that, since the polioy ie limited %o patent rights in
gm;_ggguf;g principles, i1t i» highly disoxriminatory in faver of
inventors in the oryptographic field aa againgt invantors in other
slassified fields. This may bs ons way of looking at the matter.
But it should be pointsd out that the present system wherely inventors
in non-glepsifled fields acquire their commsrelal rights with little
o9 ng dolay and are free to exploit thes for their own benafit,
wheyeas inventors in oclamsified flelds do hot ahare thess advantages,
is highly discriminstory sgatnst the whole group of inventors of the
latter cntagorg. The privary purpose of the 0-2 polioy was to try
to sliminste this disorimivation in the criyptographis risld, which ia
under the cognimance of the Nivactor of Intelligence, The ghiefs of
other services ars aartainly fres to adept einmilayr policies if thay
denire, with & view to stimulating invention hy thelr esployues.
Buoh a polioy of fostering invention is consonant with the fundemsntal
polioy of the Department of ths Army. It 1s ay Lelief that & unifom
and squitabls policy in the presisss, applicable timoughout at lesst
the Departzent of the Avay bub praferably throughout the Departrmeni of
Defense, a-ould be elaborated. It im fuwrther my belief that in the
abasenae of suoh & uniforn and equitable policy, a dontimunce of the
pressnt one, whiock gonstitutes s policy that is highly disariminstory
ageinst inventors in the £lassified fislds, will in & short time either
stifles invention or lead sapsble inventors to turn frow those fields
into others in which such disorimination doss not exist, a result
which would sartainly be to the detriment of national defenae.

CARTER B, CLARKE
Brizudier Qoneral, Signsl Corps
1 Xnal Chief, Arumy Security Agenocy
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