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This 18 a brief supporting the view thati the Gevernment
shoula ccxpensske inventors whe are exployees when they are
entitled to co ercial ri_hta to their pateuts bat cannot
reelige ary co uwercial Lenefits within & reasonable time in
the future Iin view of seorecy provisionse This brief
praposcs two solutlonsto the basic problem, (1) by purchasing
the ri:nts to the patent out»ight, end (4) Ly compeneation|
under the provisions of 35 ..3.C, 42, 54 3tat, 710.

TEL «AR DEPAFTHEYT FAS ATV ITY TC WY
PATENTIS PP M ITS Lk/LOYZES]

Fuolic law £15, 79th Congress, Chapter BA3, 2nd Session
(M5 8137), an Act "Hakl . o ~llitary Appropriat.ons for the
31itery istablliehlng fcr tue flscal year erdln June 30,
1947, & for other purposes.” prcvidest

¥S9¢c. 14. - he sppropriations contained in tuis ict
svhi¢h are eavallable for the procurexent eor msnufacturs cof
aunitions of war of special or technieal desipgn & & « umy
also be usel for the purchase of letters patent, appllica-
tipra for l..ters pateat, nud liceuses under letters
patent snd a;pllosticus for letters pateat ta.t pertain

. Lo sueh Qauipmﬂﬂt, or Laterial for which the apprepriationa
are sade,

Under the provisions of the above~guoted law, 1t would
be clesrly possible for the Joverament t- Luy tne cozmeraial

rights in an epplication for patent filed by an euployes.
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THE P. JSHT SECRECY 7AW, 36 J.S.C. 4R, 54 ST4T, 710,
JIGTT PIOVIDE A BASIS FOR COVPENSATING A3 BEPLOYES
FOR DAMAGE DCE TC EOLDING THE ISVENTION SECPET,

The Act in question regds as followss

"¥henever the publication or disclosure of an iavention
by the grentlag of a patent 11 _ht, 1p the epinicn of tne
Commissioner of Patents, be detrimental to the publie safety
or defense bhe may order that the Inventicn be kept secret
and withhold the grant of a patest for such pericd or perlods
88 1n his cpinion the natlonsl lntersat requires: ZITrovided,
That the i :vention disclosed in tha application for sa
patent may be held abandcmed upon 1t being established before
or by ths Commissioner that in violstion of sald order said
inventicn has been piblished or disclosed or that an applica-
tion for & patent therefor has been flled in a forsign country
vy, the faveotey or Lls assl us ocr legal representat!ves,
without tho consent or approvzl of the Commissicner cf Fatents.

"$hen an applicant whose patent §s withbeld ss hereln
provided and who falthfully obeys the order of the Co-missioner
of Patents above relerred to shall tendsar his iavention to the
Government of t.e .nlted 3i{ates for Lts use, he ahall, if and
when he ultimntolf rageives a patent, have the rizcht to sue
for smmpensaticn in the Courd of €laims, supsh ri:ht to
gonmpensation te btegin Irom the date of the use of the invention
by the Soveriwent! Irovlided, That the Seerctary of ¥ar or the
Secretary of the Xavy or the &hlef officer of any estadblished
defense miency in the Jnited States, as the casze may be, i»
authoriged to enter into an agreement with the sald applicant
in full satiloment and compromise for the dmmage accruing to
him by reason of the order of secresy, and for the use of the
mavantion by the Ceovernment,®

In order to make compensation under this Ast Lt would be
nsadssary to ask the Joamlasioner of Patents to ehter a
SeEDE0Y crder in tho applieation in question, for the {nvention
to b8 useil by the Sovernzent, and for the lnvanter to tender
the appl.cation %o the Jovernment, In view of the wording
of this Act, 1t might be held necessary for the iuventor to
aaiually recelve the pateat before coupeusation could be
sparded. Dowe¥er, s literal readinzg of tas Aot would seen
to permit shnual payments from year to year for the dmmage
ocgourring durinz such ysar to the inveator,
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It 18 not inconaistant with the polioy of the War
Department to reward an laoveuntor when he has besn deprived
of his coxmrmrcial patent ri htas 0n 27 Jeanuary 1947
Aeting Jearetary of War Xeoneth C, Royall wrote the President
of the nited 3tates objecting to a propussl of the Department
af Justics that the inventor dbe deprived of his commerc-al
rightas Anong other things, he said,

"Io my letter of September 24, 1945, mentioned above,
1 potnted out the value to the ¥ar Department of encouraging
ingenuity on the part of employeses. I: my opinion, the hope
of finmanclal reward offars tne stroosgest lancentive to invent,
Unless & systesa of osph donusses or promotions and salery
inoreases is provided which would substantislly replace the
financial returns thai might be realixed Lrom patent rightfs,
the inseutive to invemt.will De destroyed and many valuable
men will be led to snter private employment rather than
Government ser 1ce,"

Az inclosures 1n the sforesald letter, the Acting
Sseradary ot %ar quoted as &n luclosure a letter by Robert
¥+ Pattarson, when the latter was Under Sec~etary of War,
as followas

"With respect %0 Government employees, it is to be
observed that they, like development coutractors, must be
deunlt with on the baalis of fair desliug in the indiviAg
osse. The clrcumstances of exploymeut vary widely between
the several Departmenta In msny laboratories, arssnals,

roving srounds and eugineering installations of the War

g.partmont 1t has been found that the ingepulty of the
smployee has been usefully stinmulated by leaving commsroial
rights in hima 1 appreciats fully the feress of your
suggestion that this createa a contingency io which the

oyes may proflt personglly., It mist not be overlooked,
however, that in War Department establishments, enzaged in
perlseting the weapona and armsmeunts of warfare, man
notable contributions of vital importancs to the national
defenss have been evolved under the practice of leaving
comaereial rights in the lnventor, and that this syatem of
inesative may be worth more to a the people than whas 18
sosts scme of them."




